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“PLEASURE AND FAMILY BUSINESS” 
AUTOMOBILE LIABILITY POLICY 


An insurance company issued a policy which obligated it to 
pay an owner’s liability for damages arising out of the “pleasure 
and family business” operation of an automobile. The owner of 
the vehicle was engaged in the trucking business. In order to 
facilitate the unloading of a railroad car of gravel onto the trucks, 
a slip scraper was fastened to the automobile by cable. The auto- 
mobile would then pull the scraper from one end of the railroad 
car to a chute leading to the truck and thus dump a load of gravel 
into the truck. The unloading operation was being carried on in a 
wide space between the tracks where vehicles were driven for the 
purpose of unloading railroad cars. In order to permit certain 
switching operations, the unloading was halted for a time and the 
insured drove away. Upon his return and while he was backing 
into position in order to continue the operation, he ran over the 
foot of one of the railroad employees. The injured party recovered 
a judgment against the automobile owner for the injuries sus- 
tained, and the insured then brought this action against the insur- 
ance company to recover the amount of the judgment plus the 
expenses incurred in the trial of the suit. 


Actual or Intended Use 


The insurance company denied liability on the ground that 
the insured was using the automobile at the time of the accident 
for business or “commercial purposes” as distinguished from 
“pleasure and family business”. The Iowa Supreme Court in 
Nichols v. Hawkeye Casualty Company, { 707,868, concluded 
that the use of the car at the time of the accident was not unau- 
thorized and was not such use as would make the car uninsured 
under the policy. Even if it were assumed that the use of the car 
to supply motive power for the slip was not a permitted use, 
it could not be held that at the time the car was backed over the 
injured party’s foot, the owner was engaged in such use of his 
car, since he was not pulling the slip at the time of the accident. 
The court stated that they could not read into the policy a pro- 
hibition against the movement of the car for an intended unauthor- 
ized use, nor could they attach to the clause the import of 
annulling the protective features of the insurance when the pro- 
hibited use was not actually occurring at the time of the accident. 
The acceptance of the insurance company’s theory would have 
resulted in a legal absurdity and a finding that a departure from the 
authorized use for a short time, or an intent thereafter to make an 
unauthorized use, would vitiate the policy and give the insurer a 
defense to an unauthorized use which occurred days, weeks or 
months prior to the time of the accident. 
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% NEGLIGENCE *% 
(Other than Automobile) 


Electrocution by Highline Wires.—In South Dakota, it was 
held that defendant was negligent in maintaining highline 
wires across a mill pond in a manner contrary to statute; 
plaintiff's decedent was not guilty of contributory negli- 
gence when the mast of his boat came into contact with the 
wires, causing his death by electrocution (Ottertail Power 
Co. v. Duncan, Spec. Admr., U. S. C. C. A,, 8th Cir., 
{ 404,245). 


Unwholesomeness of Restaurant Food.—The court denied 
plaintiffs recovery in an action in assumpsit, based upon an 
implied warranty of fitness of food for human consumption, 
where plaintiffs alleged that they became ill as a result of 
eating food purchased at defendant’s lunchroom; the court 
held that the serving of food is a license, not a sale (Pappa, 
etc. v. F. W. Woolworth Co., Del. Supreme Ct., § 404,252). 


Customer Injured on Escalator.—A customer in defendant’s 
store recovered for injuries sustained when her coat caught 
on the escalator she was using (Campbell v. Goldblatt Bros., 
Inc., Ill. App. Ct., 9 404,249). 


Beauty Shop Patron Injured in Fall.—The court affirmed a 


finding for the plaintiff, a patron of defendant’s beauty shop, 
for injuries sustained in a fall caused by soapy water 
on a highly waxed linoleum floor of the shop, the court 
holding that there was no reasonably conceivable way 
for the water to get on the floor other than through the 
agency of defendant’s employees (Sundberg v. Boal et al., 


Ill. App. Ct., ] 404,250). 


Theatre Patron Injured in Fall.—Plaintiff was denied recovery 
for injuries sustained in a fall in the foyer of defendants’ 
theatre, the court stating that to hold the defendants negli- 
gent would be equivalent to saying that defendants, as opera- 
tors of the cinema, were insurers of the safety of their 
patrons (Chew v. Paramount-Richards Theatres, Inc., et al., 
La. Ct. of App., J 404,251). 


Malpractice Action.—In a malpractice action for the negligent 
post-operative treatment of plaintiff’s minor son, the plain- 
tiff was allowed to recover damages based upon the future 
earnings of the child (Skeels v. Davidson et al., Wash. 
Supreme Ct., J 404,253). 


Fall from Ladder.—The court denied plaintiff recovery for 
injuries resulting from a fall from a ladder, used in the 
vault of the county clerk’s office, since plaintiff was aware 
of the deféctive condition of the ladder, having used it for 
a period of years in her work as an abstractor for a title 
company (Caron et al. v. Grays Harbor County, Kellogg, et al., 
Wash. Supreme Ct., J 404,248). 


Fall on Icy Sidewalk.—Plaintiff failed to recover for injuries 
sustained when she fell on a patch of ice on the sidewalk in 
front of defendant’s premises (Kelly et al. v. Rose et al., 
N. Y. Supreme Ct., App. Div., {| 404,247). 


Hole in Sidewalk.—The contributory negligence of the plaintiff 
in failing to see the hole in the sidewalk of the defendant-city 
was a bar to her recovery for injuries sustained; any exer- 
cise of reasonable diligence would have disclosed it (Petruski 
el al. v. City of Duquesne, Pa. Superior Ct., J 404,246). 


* LIFE x 


Premium Payments.—Since it was clear that the insured in a 
supplementary agreement decided to accept $50 a month 
as long as he was even partially disabled and to discontinue 
the payment of premiums for the purpose of keeping the 
entire policy in force, the beneficiary was not entitled to a 
death benefit when the insured was accidentally killed (Swanson 
v. Mutual Benefit Health & Accident Assn., Neb. Supreme 
Ct., 7 503,445). 


Agent’s Waiver of Policy Terms.—Although the policy pro- 


vided that terms could not be waived by any agent, where 
the insured was illiterate and had asked to be examined and 
where the agent knew that the insured had recently been 
hospitalized for a heart ailment and filled out the application 
himself, the court held that the agent was empowered to 
and did waive the right to void the policy for concealment 
of previous hospitalization (Colky v. Metropolitan Life Ins, 
Co., Ill. App. Ct., 1 503,444). 


*% AUTOMOBILE * 


County’s Liability—Although the majority opinion affirmed 
the judgment for the administrator against the county, a 
dissenting opinion stated that the accident was not due to 
any negligence on the part of the county, but was due to 
the driver’s failure to observe the sign which was plainly 
visible (Williams, Admr. v. County of Saratoga et al., N. Y. 
Supreme Ct., App. Div., § 707,859). 


Left Turn.—Plaintiff recovered for personal injuries sustained 
when, after observing the approach of defendant’s car 450 
feet behind him, he commenced a left turn and his truck 
was struck by the automobile which was driven at an exces- 
sive rate of speed (Kelly v. Neff, Jr., et al., La. Ct. of App., 
{| 707,861). 


Pedestrian Injured.—There was evidence that the deceased pe- 
destrian walked into the side of defendant’s truck from 
between parked vehicles at an intersection with his attention 
directed away from the approach of the truck, and the ver- 
dict in favor of defendants was not disturbed (Kawkes, Admr. 
v. Richter’s Food Products, Inc., et al., Il. App. Ct., J 707,862). 


Pursued Car Striking Pedestrian——Defendant, who was pur- 
suing another car in an effort to make the driver stop 
after a collision, was held answerable for injuries sustained 
by a pedestrian whom the pursued driver struck as he 
turned sharply into a side street (Basile v. DeBella et al., 
Conn. Supreme Ct. of Err., {| 707,860). 


Pedestrian Crossing Highway.—The court erred in directing a 
verdict in favor of a motorist who struck a pedestrian who 
had crossed three-quarters of the highway, looking for 
traffic only before starting across (Lawlor v. Gaylord, Iowa 
Supreme Ct., J 707,866). 


Contributory Negligence.—A judgment in favor of defendant 
in an action arising out of a collision could not be upheld 
because the court improperly charged on the facts and re- 
quired plaintiff to disprove contributory negligence (Schwarts 
et vir v. Priest, Fla. Supreme Ct., J 707,863). 


Right Turn to Enter Filling Station Because the instructions 
on right of way, speed and the duty to signal for a turn were 
confusing, the court refused to uphold the jury’s verdict 
against defendant who turned to the right to enter a filling 
station and was struck by defendant’s car which approached 
from the rear (Delaloye v. Katsershot et al., N. D. Supreme 


Ct., J 707,864). 


Motorcyclist Killed at Intersection —Defendant was held an- 
swerable for the death of a motorcyclist who swerved to 
the right at an intersection to avoid defendant’s car and 
skidded in some gravel and slid into the side of the car 
(Fischer, Admr. v. Steinhauer, lowa Supreme Ct., 707,865). 


Icy Highway.—Since there was no proof that defendant should 
have anticipated an icy spot on the highway where he at- 
tempted to pass a car partially parked on the highway, he 
was not answerable for damages to plaintiff’s oncoming caf 
when he skidded as the two cars were passing (The Valley 
Motor Transit Co. v. Allison et al., Pa. Superior Ct., { 707,867). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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